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Injuries that occur during international travel may be the result of
negligence of foreign hosts. The hosts (such as hoteliers, travel
agents, or shipowners), under certain circumstances, can betried
in the United Sates and held liable for their negligence. This
article explores the current trends in liability and analyzes the law
regarding the procedural and substantive issues.

Any obsarver of the contemporary U.S. legd environment will note the ubiquitous nature
of litigation involving premises lidbility for negligent security. State and federd courts are
hearing numerous third-party lawsuits involving plaintiffs who have suffered crimind attack
while guests of hotdls, customers of shopping centers, tenants of gpartment complexes or invitees
of other kinds of landlords. In fact, premises security lawsuits are among the fastest growing
type of persona injury lawsuits, and, by the turn of the century, may well number second only to
generd negligence/dip-and-fall cases as the most common lawstit brought againgt landlords.

Although various professona periodicas,? law review articles;3 and textbooks* have
provided comprehensive treatments of premises liability issues, an area of thislitigation remans
undeveloped in the literature and the law itsdlf. That areais third-party liability of commercid
landlords and other business enterprises for crimind atacks on U.S. citizens vacationing in
foreign countries or traveling on the high seas. Isthere currently any legd recoursein U.S.
courts for crimina injuries suffered while in aforeign jurisdiction? If so, under what conditions
might liakility attach, and what are the roadblocks affecting such litigation? Such questions will
be addressed in this discussion, but first it would be prudent to explore the tremendous
importance of these questions againgt the backdrop of tourism growth wherein millions of
Americanstrave to foreign countries every year and subsequently become the victims of
negligent security. Recovery may be possible in many of these instances.



THE GROWTH OF WORLDWIDE TOURISM

In 1996, tourism recei pts accounted for more than 8 percent of total world export of
goods and over 35 percent of the total world export of services. The number of worldwide
tourist arrivals at foreign destinations reached 594 million in 1996, accounting for global tourism
receipts, excluding airfares, of $423 billion dollars® Both tourist arrivals and tourist receipts
condtitute record highs and explain why travel and tourism congtitute perhaps the world' s largest
industry with some $2 trillion in annud travel-related sales around the world.6

U.S. citizens congtitute a Significant proportion of the worldwide travel and tourism
business. In 1996, there were 52.3 million American vidtor arivas a destinations outside the
United States. There were gpproximately 12.9 million visits to Canada, 19.6 million viststo
Mexico, and 19.8 million American vists to other destinations oversess. These numbers do not
include the nearly 4.7 million North American passengers who booked passage aboard cruise
shipsin 1996. Altogether, Americans spent $64.5 billion outside the U.S.”

Given the number of Americans who vacation or do businessin foreign countries each
year, it is reasonable to expect that a not inggnificant number of them might fal prey to injury or
even death a the hands of criminas or due to other misadventures. While American economists
are rather comfortable with their estimates of tourist numbers and tourist dollars, American
criminologists are far less able to access or provide precise data on the number of American
victimizations abroad. Neverthdess, there are a number of contributions criminologists can
make to premises security litigation.

CONTRIBUTIONS OF CRIMINOLOGY TO SECURITY LITIGATION

Criminologists and security specidists may play asgnificant role in premisesliability for
negligent security litigation. For example, in many cases a duty does not arise unless ajudge can
be convinced that a given crime was foreseeable, i.e,, that there was a reasonable likelihood or an
appreciable chance that a victimization would occur.® Evidence to that effect can be offered
through a criminologist or security specidist who andyzes prior crime patterns at alocation or in
its surrounding neighborhood. The principle hereis that the best way to forecast future crime at
alocation isto examine prior crime a alocation. A criminologist or security specidist may dso
examine certain land uses, architecture, socioeconomic characteristics, and genera ecology of a
neighborhood in order to establish the presence of crime corrdlates.® Of course, foreseesbility of
acrimind attack can sometimes be established by the manner in which a specific crime unfolds.
For example, a drunken man loitering about a hotel beach and making hogtile and aggressive
remarks to tourists might suggest there was imminent notice of an assaullt.

If aplaintiff manages to establish that a duty exists, he must then show that this duty was
breached, i.e., that an applicable standard of care was not upheld. Here, again, the criminologist
and/or security speciaist may be useful. Inahotd or resort setting, security standards may entall
some combination of access control, sufficient lighting, effective locks, foliage contral,
employee hiring and retention, key control, courtesy patrols, and other property-specific
measures.’® A security expert isin an ided position to explain to ajury exactly which security
measures should have been in place given the level of foreseeshility thet a crime would occur.

Criminologists and security experts may aso testify as to whether the breach of duty was
the cause in fact of aburglary/rape. The criminologist might opine, for example, that a



burglar/rapist sdlected a particular hotel room and victim because he believed he could gain easy
entrance (poor locks), could not be seen doing so (poor lighting, overgrown foliage), and could
likely make an uni impeded escape (no fencing on property). Criminologists may rely on rationa
choice theory and ethnographles to explain the actions of crimindsin these various
circumstances. Conversdly, the literature may dso be interpreted in such away asto chdlenge a
causal relaionship between property conditions and acrimind’s actions.

Overdl, thereis every indication that the number of lawsuits concerning security
negligence in ahotd or resort setting will continue to grow. As more and more properties adopt
increasingly complex security systems, the standard of care tends to be driven upwards, thus
causing other hotels and resorts to appear inadequate by comparison. This should not be taken to
imply, however, that premises liability lawsuits are routindy decided in favor of plaintiffs. Clear
cases of hotelier negligence are sometimes settled by a cash payment to the aggrieved guest well
before atrid becomes necessary. Thus, trids themselves tend to involve cases where the
exigence of lidhility is by no means aforegone concluson. A recent sudy of litigation in the 75
largest counties in the U.S. found that plaintiffs won 53 percent of al tort cases, many of which
involved automobile collisons, but only 33 percent of premises liability cases, which would
include dip and fall, other injury, and negligent security causes of action.” It is not known
whether the same loss percentage would apply if only negligent security premises liability cases
were studied.

FORESEEABILITY OF CRIMINAL ATTACK AT TOURIST DESTINATIONS

Any threshold inquiry into a premises security matter would generdly involve the
question of foreseeahility. How frequently are American tourists subject to victimization while
traveling abroad? Just how difficult isit to establish the foreseeability of crimind atack againgt
atourigt plaintiff? Asde from the circumstances surrounding a particular case, as, for example,
when the facts can establish notice of specific harm or imminent danger, isit possbleto
establish actud or condructive notice of crimind attack at atourist destination? Asthe
following anadlyss suggedts, atotaity of the circumstances approach to foreseegbility may be
feasble when dedling with ligbility for injuries suffered oversess.

Both the actud incidence of crime and the vaidity of crime reporting systems may be
sad to vary widdy from country to country. Western European and Anglophone Caribbean
nations, for example, may publish crime statistics, which are a least as valid as American
datistics. Some European and Caribbean nations, on the other hand, may take a more hit-or-miss
approach. Depending on the nation and, perhaps, the city in which the crime itsalf occurred tria
atorneys may or may not find officid crime data sufficiently credible for trid purposa

One aspect of crime overseas does appear to be certain. More and more people are
recognizing the very red threat posed by crimes againgt tourists. Telephone surveys of over a
thousand consumersin the U.S. and the U.K. show that internationa travelers are increasingly
concerned about thelr safety while touring abroad. Among U.S. travelers, 56 percent cited crime
asamaor concern.”

Trave journdigts have dso weighed in on the subject of crime againg tourigts as
demondrated by the following quote from a Fielding publication:

We are pickpocketed in the street when we bend over to give money to ablind old

woman, our car window is smashed in and dl our clothing is stolen when we are

having an audience with the pope, our hotd is ransacked when we vist avillage



to help asick child. We are scammed, lied to, beaten, shot, raped, and in some
cases murdered. Why? Well, look at it from the bad guy’s perspective. Hehasa
family to shelter, avein to feed, adonkey payment, even an employer who will
break hisnose if he doesn’'t make the weekly number.”®

While consumer polls and journdistic accounts of the problem of tourist victimization
should be of interest to trid attorneys, it islikely the courts would expect more tangible evidence
of foreseedbility. Fortunatdly, the U.S. Department of State publishes on aregular bassa
Consular Information Sheet for the various countries of the world. Contained in these Consular
Information Sheets, where pertinent, isinformation concerning crimes againgt tourists. For
example, during 1997-1998, the following information was made available through the U.S.
Department of State, Bureau of Consular Affairs:

Country B
Street crime sometimes occurs. Vauables |eft unattended on the beach are
subject to theft.

Country G
While violent crime has been a serious problem . . . for years, there has been a
marked increasein incidents involving U.S. citizens Snce early
1997 . ... Between July 1997 and January 1998, fifteen U.S. citizens were raped
in ten separate incidents.

Country C
Crimeisincreasing, and tourists as well asthe local populace are frequent
victims. Mogt crimes are non-violent, including pick- pocketings and house and
car break-ins, but criminas have shown a grester willingnessto use violence in
recent years. ... OneU.S. citizen waskilled in October 1997 during an apparent
robbery attempt, and five U.S. citizen women have been victims of sexud assaults
at beach resorts.. . . since 1995.

Additiona sources of information relative to crime foreseeability can sometimes be
obtained from loca newspaper coverage and the defendant hotdlier, tour operator, or cruiseline
corporate and insurance records. Once foreseeability and other duty issues have been clarified,
proofs concerning breach of duty and causation may become pertinent as in any other persona
injury mater.” Over the past severd years, anumber of tourist-related lawsuits have been
decided by higher courtsin the United States. Asaresult, judicid thinking on a number of
issues is becoming known."

TOURIST LITIGATION INVOLVING HOTELS

Persona Jurisdiction

Aninjured tourist’ s ability to recover damages for injuries sustained in an overseas hotel
depends upon whether the owner or operator is subject to jurisdiction in the United States. If an
injured tourist cannot establish jurisdiction in the United States, he or she will beforced to filea
lawsuit in the country where the injury occurred. Recovery under that scenario is unlikely.



Asagened rule, it will be easier for an injured tourist to establish jurisdiction in the
United States over an American hotdl operating abroad than it will be to establish jurisdiction
over aforeign-owned hotdl. Only foreign corporations conducting “continuous and systematic”
businessin the United States will be amenable to generd personal jurisdiction. Thiswas
recognized in Frummer v. Hilton Hotels International, Inc.”® In Frummer aHilton Hotel owned
by an English company was sued in the state of New York by aninjured tourist. The defendant
moved for adismissa arguing that the court lacked jurisdiction since the incident had occurred
in England. Thetrid court denied the motion and the defendant gppeded. On apped, the court
consdered the hotelier’ s activity in New York. The court noted that the hotel had an office,
telephone, and bank account in New Y ork and determined these contacts were sufficient enough
to permit the exercise of generd persond jurisdicti on.”

Choice of Law

There are three distinct choice-of-law rules, which govern tort cases. The traditiond rule,
known aslex loci delicti,” requires tribunas to apply the substantive law of the place of the
wrong. Injurisdictionsthat follow thisrule, foreign law will govern disputes between oversess
hotdiers and injured tourists even though the caseitsdf istried ina U.S. court.”

The modern trend is to gpply the substantive law, which has the “most sgnificant
relaionshi 3p” to the controversy. This position is taken by the Restatement (Second) of Conflicts
of Laws™ The Restatement (Second) provides the following criteriafor determining which
country’ s law has the most significant relationship to the cause of action:

1. The place where the injury occurred,

2. The place where the conduct causing the injury occurred,

3. Thedomicile, resdence, nationdity, place of incorporation, and place of business of the
parties, and

4. The place where the reationship, if any, between the partiesis centered.

In jurisdictions thet follow thisrule, foreign law will usualy govern disputes between oversess

hotdiers and injured tourists”*

A third gpproach taken by some jurisdictions (Iex fori rule) isto gpply the law of their own
date unless arationd reason exigs for goplying foreign law. Injurisdictions that follow this
rule, U.S. law will ordinarily govern disputes between injured tourists and oversess hoteliers”

The Doctrine of Forum Non Conveniens

Every court in the United States has the power to resist the imposition of its jurisdiction
where it would be inconvenient to do s0.° Thisisthe principle of forum non conveniens. The
doctrine is invoked only in instances where an dternative forum is available to the litigants.
Generdly, the issue is raised by defendants who are sued in the United States for incidents that
occur in foreign countries and is heavily litigated in cases where tourists sue the owners of hotels
for injuries sustained while traveling aoroad.

The most notable forum non conveniens case is Gulf Oil Corp. v. Gilbert.”” Inits opinion,
the United States Supreme Court delineated the factors to be considered by atria court in
deciding amoation to dismiss based upon the doctrine of forum non conveniens. These factors
are commonly known asthe “ Gilbert factors” The Gilbert factorsinclude “private interest”
factors and “public interest” factors”



The forum non conveniens issue was a s0 addressed in Lehman v. Humphrey Ltd.” In
Lehman, Victoria Lehman sued a Holiday Inn franchisee for the wrongful death of her husband.
Victoria s husband Robert drowned while visiting the defendant’ s establishment in the Cayman
Idands. In the complaint, the plaintiff claimed that the defendant failed to exercise due care for
the protection of its guest. As expected, the defendant moved for a dismissal based upon the
doctrine of forum non conveniens. The tria court granted the motion and the plaintiff appealed.

On appedl, the tria court’s application of the Gilbert factors was reviewed. Firg, the court
examined its ability to compel witnesses to testify at trid. It was gpparent to the court that
severa witnesses were beyond its reach; however, that was not found problematic because the
witnesses were the defendant’ s employees. The court reasoned that the defendant could produce
its employeesto testify at trid.

The court dso consdered the burden on witnesses having to travel to the United States. In
addressing thisfactor, the “tota burden” of having plaintiff’ s witnesses travel to the Cayman
Idands was compared with the defendant’ s witnesses having to travel to the United States. The
court did not find a difference.

The court then consdered the relative interests of the United States and the Cayman Idands
in litigating the dispute. The Cayman Idands had aloca interest in deciding the case; however,
this interest was outweighed by the United States' interest in providing aloca forum for its
citizen. Therefore, the court concluded that the United States was the better forum.

Findly, the plaintiff’s ability to litigate the dispute in the Cayman Idands was considered.

It was recognized that the plaintiff would not have aright to ajury trid or be permitted to enter
into a contingency fee agreement in the Cayman Idands. For these reasons, the Cayman Idands
was deemed to be an inappropriate forum and the United States to be the better forum. %

A few yearslater, the Seventh Circuit Court of Appeals decided aforum non conveniens
issuein Wilson v. Humphreys Li mited.” In Wilson, the plaintiff sued aHaliday Inn franchiseeto
recover for injuries sustained in an assault. The plaintiff was attacked in her hotel room while
she was vacationing in the Cayman Idands. In the complaint, the plaintiff claimed that her
injuries were caused by the defendant’ s negligence. The defendant in this case was aso the
defendant in the Lehman case previoudy discussed. Again, the defendant moved for adismissd
based upon forum non conveniens. Thetria court denied the motion and the defendant appeded.
On gppedl, the court held that the United States was a better forum than the Cayman Idands.”
reaching its conclusion, the court relied upon the same reasoning set forth in the Lehman case.

The Eighth Circuit Court of Appeelswas presented with aforum non conveniens case for a
second timein Reid-Walen v. Hansen.™ In Reid-Walen, the plantiff sued the American owners
of aJamaican resort for injuries sustained while vacationing in Jamaica The plaintiff was struck
by aboat while svimming in an area designated for svimmers only. In the complaint, the
plantiff damed that her injuries were caused by the defendant’ s failure to maintain asafe
swimming area. The defendant’ s motion for a dismissal, based upon the doctrine of forum non
conveniens, was granted and the plaintiff appealed.

The appellate court reviewed the tria court’s application of the Gilbert factors and began its
inquiry with the private interest factors. The court compared the burden of plaintiff’ s witnesses
having to travel to Jamaica with the burden of defendant’ s witnesses having to trave to the
United States and found there to be no difference. The ability of jurorsto view the premises
during trial was adso considered. It was gpparent to the court that jurors would be unable to view
the premisesif the trid was held in the United States. However, the court did not find thisto be
a problem because the scene could be accurately depicted through photographs.



The court examined the plaintiff’s ability to litigate the dispute in Jamaica and found it
would be unreasonable to expect the plaintiff to litigate in Jamaicawhere no right to ajury trid
exigts and where contingency agreements are not permitted. The court also addressed the public
interest factors. The relaive interests of the United States and Jamaica in litigating the dispute
had to be considered. Jamaica had aloca interest in the dispute; however, this interest was
outweighed by the United States’ interest in providing alocal forum for its citizen.

Finaly, the court considered whether it was cgpable of gpplying Jamaican law.

Recognizing that Jamaican law derived from English common law, the court did not believe that
it would be difficult to apply. For dl of the reasons stated above, it was held that the United
States was the better forum.™

Other courts have dismissed lawsuits based upon the doctrine of forum non conveniens. In
Guidi v. Inter-Continental Hotels Cor p.,35 vacationers sued the defendant to recover for injuries
and death that resulted from a shooting in Egypt. The plaintiffs were shot while dining in the
defendant’ s restaurant and claimed that the defendants provided inadequate security. The
defendant moved for adismissa based upon the doctrine of forum non conveniens.

In deciding the motion, the court considered the Gilbert factors and concluded that Egypt
was the more convenient forum. A view of the premises would be necessary for trid, and this
would not be possible if the trid occurred in the United States. This factor tilted the baancein
favor of having the dispute litigated in Egypt. Relying on the “firg-filed” rule, which gives
priority to the forum where the firgt suit was filed, the court dso found Egypt to be the more
convenient forum. Since two related lawsuits had been filed in Egypt before the plaintiffs filed
their lawsuit in the United States, Egypt was given priority. Based upon these factors, the court
dismissed the action.

TOURIST LITIGATION INVOLVING CRUISE SHIPS

Persona Jurisdiction

Millions of Americans vacation aboard cruise ships every year.36 A number of those
individuds are injured due to shipowner negligence. Asaresult, passengers are uing cruise
shipsin the United States to recover damages for their injuries. This section examinesthe
circumstances under which shipowners are subject to persond jurisdiction.

Genera persond jurisdiction will be exercised over shipowners that conduct continuous and
systematic business in the United States. For example, in Wilkinson v. Carnival Cruise Lines,
Inc.,” an injured passenger filed alawsLit in Texas againg a Panamanian shipowner to recover
damages for injuries sustained during acruise. The shipowner moved for adismissa arguing
that the court lacked jurisdiction. In deciding the motion, the court considered the shipowner’s
activity in Texas and noted that the defendant spent $1,150,000 on advertising in Texas, between
1982 and 1984, and that this advertisng generated substantial sales. According to the court, this
activity was continuous and systematic. Consequently, the court asserted persond jurisdiction
over the shi powner.38



Choice of Law

Tort acti ons arigng out of incidents occurring in navigable waters are governed by federa
maritimelaw.” LawsLitsinvolvi ng incidents that occur on shore are either governed by the law
of the country where the injury occurred or the law of the state where the action isfiled™ To
resolve this question, a court must refer to the choice-of-law rules adopted in its Sate as
discussed erlier inthisarticle.

Assaults Committed by Craw Members

In some jurisdictions, shipowners are held dtrictly liable for crew member assaults
committed upon passengers, as recognized in Morton v. De Olivel ra*" In Morton, an injured
passenger sued Carniva Cruise lines to recover damages for injuries sustained in argpe
committed by a crew member. The plaintiff conceded thet Carniva was not negligent in hiring
or supervising the perpetrator and relied soldly on atheory of drict ligbility. Thetrid court
dismissed the action, reasoning that the United States Supreme Court overruled prior case Iaw
holding shipowners grictly liablein Kermarec v. Compagnie Generale Transatlanti que On
apped, the Ninth Circuit Court of Appeals interpreted the Kermarec decison and held that the
Supreme Court did not extinguish gtrict ligbility for shipowners. Consequently, the plaintiff was
permitted to proceed with her case.”

Passenger Injury Occurring on Shore

The issue addressed in this section is whether cruise ships have a duty to warn passengers of
dangerous conditions associated with ports of cal. A duty to warn was recognized in Carlisev.
UlyssesLine Ltd.”* In Carlide, passengers sued a cruise ship to recover for injuries sustained
while touring Nassau. On the advice of the cruise director, the plaintiffs rented vehicles and
drove to Yamacraw beach. On their return trip, masked gunmen opened fire on them.
Subsequently, the plaintiffs learned that previous passengers had been injured in the same area.
According to the court, cruise ships have aduty to warn passengers of known dangersthat are
associated with places that passengers are reasonably expected to vist.”

Passenger Injury Occurring on Board

A cruise ship has a duty to exercise reasonable care for the protection of its passengers.
This duty was recognized in Monteleone v. Bahama Cruise Line | nc.® In Monteleone, the
plantiff sued the owners of a cruise ship to recover for injuries sustained in afal while aboard
the ship. The plaintiff caught her foot on a screw that was not properly affixed to the floor
causng her to fdl down aflight of gairs. In the complaint, the plaintiff claimed that her injuries
were caused by the defendant’ s negligence. The court found the defendant to be negligent and
liable for $97,168.95.

Other courts have aso recognized a duty on the part of a cruise ship to exercise reasonable
care. In York v. Commodore Cruise Line Ltd.," a passenger sued a cruise ship to recover for
injuries sustained in a sexud assault committed by a cabin seward. In the complaint, the plaintiff
clamed that her injuries were caused by the owners failureto ingtdl locking devices that could
not be accessed from outside the cabin. The court held that a cruise ship does not have a duty to



ingal such devices, however, the court recognized thet a cruise ship does have a duty to exercise
reasonable care for the safety of its passengers.

TOURIST LITIGATION INVOLVING TRAVEL AGENTS

Duty to Warn

As agenerd proposition, travel agents are not insurers or guarantors of customer %lfety.48
Under certain circumstances, however, atravel agent must warn customers of potentia danger at
aparticular detination.

A few jurisdictions have defined the nature and scope of atravel agent’sduty. In New
York, travel agents have a duty to warn clients of safety factors related to lodging
accommodeations when those factors are known or readily available to the agent. This duty was
recognizedin Creteau v. Liberty Travel Inc.”® In Creteau, vacationers sued their travel agent to
recover for injuries sustained in arape and robbery while vacationing in Jamaica. The plaintiffs
clamed that their injuries were caused by the travel agent’ sfallure to warn. Theissue in this case
was Whether atravel agent has aduty to warn customers of safety factors related to lodging
accommodations. The court held that atravel agent has a duty to inform customers of safety
factors related to lodging accommodeations when the agent has knowledge of those factors or
where such information is readily available.

A travel agent’s duty to warnwas aso recognized in Fling v. Hollywood Travel and Tours.”
In Fling, vacationers sued their travel agent to recover for injuries sustained while vacaioning in
the Bahamas. While visting the Bahamas, Jack and Doris Fling were shot and robbed near their
hotel. The plaintiffs claimed that their injuries were caused by the travel agent’ sfailure to warn.
The court in this case held that “atravel agent has a duty to warn under specid circumstances’
and “specid circumstances exist when atravel agent knows or should know that a hotel is located
inahigh crime area.”

A travel agent’s duty to warn was aso recognized in Arizonain Maurer v. Cerkvenik-
Anderson Travel Inc.” In Maurer, parents sued atravel agency for the wrongful deeth of their
daughter, which occurred while she was vacationing in Mexico. Molly was the fourth person to
fdl from amoving train while participating in a tour package organized by the defendant.

Because this fact was not disclosed to Mally, the plaintiffs claimed their daughter’ s death was
caused by the defendant’ s failure to warn. The court in this case held that travel agents have a
duty to disclose “known dangers.” >

Passero v. DHC Hotels and Resorts Inc.” also discussed atravel agent’sduty towarn. In
Passero, Kristen Passero sued her travel agent to recover damages for injuries sustained while
vacationing in Aruba. The plaintiff injured hersdf in afal after tripping on aflotation mat near
the pool areaand claimed that her injuries were caused by the travel agent’sfallureto warn. The
issuein this case was whether travel agents have a duty to warn customers of obvious dangers.
On thisissue, the court held that travel agents do not have a duty to warn tourists of “obvious
dangers” However, the court aso held that travel agents have a duty to warn customers of
known dangers, which are not readily discoverable by the travel e

Other courts refuse to impose liability upon travel agents. The case most frequently cited
for the proposition that travel agents have no duty to warnisLaVine v. General Mills| nc.” In
LaVine, the plaintiff sued her travel agent to recover damages for injuries sustained while touring
the FHji Idands. The plaintiff wasinjured in adip and fal and daimed that her injuries were



caused by the travel agents s failure to warn her of the ungtable ground. The court in this case
held that travel agents have no duty to warn travelers.

Another case declining to hold travel agentsligbleis Connolly v. Samuelson.” In Connally,
the plaintiff sued her travel agent to recover damages for injuries sustained while vacationing in
South Africa. The plaintiff injured hersdf in afal while participating in awaking tour and
clamed that her injuries were caused by the travel agent’ sfailure to warn her of the unstable
condltlons Citing LaVine as precedent, the court refused to hold the travel agent ligble for failure
towan.”

A Michigan court suggested that travel agents do not have a duty to warn clients of potentia
crime thet may be encountered Whlletravellng abroad. Thiswas established in Vorbroker v.
Norwegian Caribbean Lines Inc.” In Vorbroker, the plaintiffs sued their travel agent to recover
damages for injuries sugtained in an attack while vacationing in St. Thomas. The plaintiffs
clamed thet ther travel agent had a duty to investigate and warn them of crimein St. Thomeas.

The court held that travel agents do not have a duty to investigate or warn customers of crimina
activity.

Negligent Sdection

Travel agents have adso been held ligble for negligently sdlecting hotel a:commodetl ons.
Thistheory was advanced by the plaintiffsin Wilson v. American Trans Air Inc.” In Wilson,
vacationers sued their travel agent to recover for injuries sustained while vacationing abroad.
While visiting the Cayman Idands, Dorothy Wilson was assaulted by an intruder in her hotel
room. The plaintiffs clamed that Dorothy’ sinjuries were caused by the defendant’ s negligence
in sdlecting hotd accommodations. The court in that case held that the defendant did not
negligently sdect the plaintiff’s hotd and that nothing in the record indicated the hotdl was
located in ahigh crime area. However, the court recognized the existence of the negligent
selection theory.

The negligent sdlection theory aso applies to the sdlection of excurson operators. This
theory of liability was recognized in Honeycutt v. Tour Carriage Inc.” AIthough the issue in that
case did not directly concern negligent sdlection, the court discussed the theory. According to the
court, travel agents may be held liable for the negligent sdection of excursion operators.

However, the court also held that “tour operators may rely initidly on the genera reputation of
the supplier and may continue to offer the services of the supplier where its experience with the
supplier has been satisfactory.”61

Respondeat Superior

The doctrine of respondeat superlor was deemed to be a viable theory againg travel agents
in Casey v. Sanborn’s Inc. of Texas.” In Casey, vacationers sued their travel agent to recover for
injuries sustained while vacationing in Mexico. The plaintiffs were injured in an automobile
accident, which was aresult of ther driver’ s negligence. Theissuein that case was whether a
travel agency could be held liable for negligence committed by its agent in aforeign country. The
court held that it could.”

In summeation, it is gpparent that some jurisdictions are willing to impose liability upon
travel agentsfor injuries sustained by tourists while traveling abroad. Other jurisdictions decline
to impose aduty upon travel agents. Thisisatimey issue, which not every jurisdiction has



addressed. Based on the increase in tourist travel and growing awareness of premises liability
litigation, one might expect an increasing number of jurisdictions to decide thisissue in the near
future.

PROJECTIONS AND PREDICTIONS

Premises security lawsuits based on crimind attacks occurring in the United States
conditute argpidly growing area of litigation. Due to the fact that U.S. citizens congtitute some
54 million arrivas a foreign destinations each yesr, it is to be expected that a not insgnificant
number of such tourists will be injured or even killed as aresult of crimina activity made possible
by some form of landlord negligence. There is reason to believe there will be a commensurate
increase in premises ligbility lawsuits generated by crimind attacks againgt U.S. citizenstraveling
abroad. The foreseeahility of such attacks can be established in some instances by prior crime
gatistics and in others by an examination of socioeconomic characterigtics of an areaand patterns
of land use. Depending on the circumstances of a given crime, foreseegbility may be somewhat
eader to infer based on open and threatening behavior on the part of the assailant himsdif.

Severa U.S. courts have rgected the doctrine of forum non conveniens and imposed
jurisdiction over the complaint of aU.S. citizen injured overseas. These casesinvolved the injury
of aguest of either aU.S.-owned or operated property or, in some instances, a property owned by
aforeign nationd. Cruise lines have dso been held negligent for passenger injuries occurring
both aboard ship or, in some ingtances, while ashore in various ports of call. In other ingtances,
travel agents have been hdd liable for faling to warn tourists of dangerous circumstances or for
negligently sdecting accommodations on their behalf.

These legd developments will not hamper tourism growth but encourageit. As destinations
become safer, sometimes through the impetus of liability, heretofore reluctant traveers will
become more willing to venture oversees. Hotdiers and othersinvolved in the tourist industry are
not required to guarantee the safety of travelers but only to provide reasonably safe
accommodations, which are not overly burdensome to the innkeepers themsdaves. Asthe tourist
industry continues to adopt a crime preventive profile and as tourists themselves are encouraged
to behave responsibly, the travel experience will continue to be beneficid to dl involved.
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